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V. Sparr, 15 Mo. 184 ; and cannot set up title to the goods in 
himself as a defence to such action : Osgood v. Nichols, 5 Gray 
420. And see Hutchinson v. Gordon, 2 Harr. (Del.) 179. 

But if the principal had been guilty of such fraud that the pur- 
chaser could recover back the money from the auctioneer, the latter 
is not liable to the owner for the amount, after notice from the pur- 
chaser not to pay it over : Stevens v. Legh, 2 C. L. R. 251 ; 22 
Law T. R. 84 (1853). 

An auctioneer selling property not belonging to his principal, is 
liable to the real owner for a conversion, though acting innocently : 
Hoffman v. Oarow, 20 Wend. 21 ; affirmed on error 22 "Wend. 
285 ; Hills v. Snell, 104 Mass. 177 ; Davis v. Artingstall, 29 
Weekly Reporter 137 ; Cochrane v. Rymill, 40 Law T. R. 744 ; 
Mercantile Bank v. Rymill, 44 Id. 307 ; having of course a 
remedy over against his employer : Adamson v. Jarvis, 12 Moore 
241 ; 4 Bing. 66. 

And if the real owner should recover the goods from the pur- 
chaser, the latter might refuse to pay for them ; or if he had paid, 
recover back the amount, as on a failure of consideration : Dick- 
enson V. Mule, 1 N. & M. 721; 4 B. & Ad. 638. 

Edmund H. Bennett. 
Boston, 1883. 



RECENT ENGLISH DECrSIONS. 

Court of Appeal. 
EX PARTE REYNOLDS. 

A witness is not the sole judge whether a question put to him may t«nd to crim- 
inate him. To entitle a witness to tlie privilege of silcnre the com-t must see, from 
the circumstances of the case and the nature of the evidence which the witness is 
called upon to give, that there is reasonable ground to apprehend danger to the 
witness from his being compelled to answer ; but, if the fact of the witness being 
in danger be once made to appear, great latitude should be allowed him in judging 
for himself of the effect of any particular question. 

Ledru Rollin Reynolds was adjudicated a bankrupt on a 
petition filed in the London Bankruptcy Court on the 23d Sep- 
tember 1881. On the 4th of December 1880, he had executed a 
post-nuptial settlement in favor of his wife and others, of which 
settlement his brother, George Kossuth Mazzini Reynolds, was one 
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of the trustees. On the 24th of January 1882, G. K. M. Rey- 
nolds was examined on oath before Mr. Registrar IIazlett, by 
counsel for the trustee in bankruptcy, touching his knowledge 
of the bankrupt's property, and particularly with regard to the 
circumstances under which the settlement had been executed, and 
the property comprised in it. Various questions were put to the 
witness, the greater number of which the witness, by the advice of 
his counsel, declined to answer, on the ground that his answers 
might tend to criminate him. It was obvious that answers to some 
of the questions could not possibly have such a tendency. 

The Registrar expressed an opinion that some of the questions 
were legal and proper questions ; but, as the witness persisted in 
his refusal, a formal order was made by the registrar, which, after 
stating that the questions referred to in the transcript of the short- 
hand notes of the examination had been put, that the witness had 
refused to answer them on the ground that these answers might tend 
to criminate him, and that it appeared to the registrar that some 
of the questions were legal and proper questions and that the wit- 
ness was bound to answer them, referred the further examination 
to the chief judge, with the view of rendering a special application 
to his lordship for the committal of the witness to answer the ques- 
tions unnecessary, and directed the witness to attend before the 
chief judge on a certain day for such further examination. 

The 20th of February was the day appointed for hearing the 
reference from the registrar, and on that day the chief judge, after 
reading the transcript and hearing counsel for the trustee and the 
witness, ordered that the witness " do answer all lawful questions 
put to him, and that the examination be referred back to the regis- 
trar for that purpose," and that the witness should attend the ex- 
amination at his own expense, and pay the costs of the application. 

The witness appealed. 

Morton Smith, Q. C, and Montagu Williams {Terrell with 
them), for the appellant. 

Arthur Qharles, Q. C, and F. 0. Willis, for the trustee. 

Tbssel, M. R. — There are two questions to be decided in this 
case. One is of general importance ; the other question arises on 
the circumstances of the particular case. The question of general 
importance is, whether, when a witness objects to answer a question 
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on the ground that the answer to the question put to him may 
criminate him or may tend to criminate him, the mere statement 
of the belief of the witness himself will be suiBcient, or whether 
the judge is entitled to decide (not merely accepting the witness's 
statement that he believes it) whether the proposed question has 
really a tendency to criminate the witness, or might fairly be con- 
sidered to have that tendency under all the circumstances of the 
case. Now, upon that, there are various dicta, and one express 
decision. I am quite aware that the express decision, being one 
of the Court of Queen's Bench, is not technically binding on this 
court ; but at the same time it is a decision of the full Court of 
Queen's Bench, which was composed at that time of very eminent 
judges, and I need not say that I should differ from them with 
very great hesitation. That was in the case of Reg. v. Boyes. 
It was heard in the year 1861, and this very point, as I read that 
case, was not merely the subject of dicta, but clearly of decision. 
CoCKBURN, C. J., gave judgment, and the present Lord Black- 
burn, and Crompton and Hill, JJ., concurred in that judgment. 
In the judgment given by the -Lord Chief Justice he says this : 
" It was also contended that a bare possibility of legal peril was 
sufficient to entitle a witness to protection ; nay, further, that the 
witness was the sole judge as to whether his evidence would bring 
him into danger of the law, and that the statement of his belief to 
that effect, not manifestly made mala fide, would be received as 
conclusive. With the latter of these propositions we are alto- 
gether unable to concur. Upon review of the authorities, we are 
clearly of opinion that the view of the law propounded by Lord 
Wensleydale in Osborn v. London Dock Company, and acted 
upon by Stewart, V. C, in Sidehottom v. Adkins, is the correct 
one, and that, to entitle a party called as a witness to the privilege 
of silence, the court must see, from the circumstances of the case 
and the nature of the evidence whicjh the witness is called to give, 
that there is reasonable ground to apprehend danger to the witness 
from his being compelled to answer. Indeed, we quite agree that, 
if the fact of the witness being in danger be once made to appear, 
great latitude should be allowed to him in judging for himself of 
the effect of any particular question, there being no doubt, as ob- 
served by Alderson, B., in Osborn v. London Dock Company, 
that a question which might appear, at first sight a very innocent 
one, might, by affording a link in a chain of evidence, become the 
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means of bringing home an offence to the party answering. Sub- 
ject to this reservation, a judge is, in our opinion, bound to insist 
on a witness answering, unless he is satisfied that the answer will 
tend to place the witness in peril." That decision, it appears to 
me, states the law correctly, and if it were necessary for the Court 
of Appeal to affirm it, we should be doing well and wisely in say- 
ing we did affirm it. It is unnecessary, after that, to refer to the 
prior decisions. They are all mere dicta, but I may say this, that, 
as regards the subsequent case, in 1877, of JEx parte Schofield, I 
am not sure that it is a dictum ; I rather think it is a decision. 
That was the case where James, L. J., said, with regard to an ex- 
amination under this very 96th section of the Bankruptcy Act of 
1869 : " Of course, in such a case, the judge must see whether the 
objection is a genuine one or not." As regards the prior cases we 
not only have the opinion of a very eminent judge, the late Lord 
Wensleydalb, which was given in the case of Osbom v. London 
Dock Qom-pany, but we have citations from three standard works, 
namely, Best on Evidence (6th ed., p. 176), Phillips on Evidence, 
10th ed., vol. 3, p. 488), and Taylor on Evidence (7th ed., 1225), 
and they all state the rule in the same way as it was in effect ulti- 
mately decided. They also state this, which is obvious, that if 
you allowed the witness, merely on his own statement of his belief 
that an answer to the question would tend to criminate him (for 
that is all ; he is only bound to believe that), to refuse to answer 
the question, it would enable a friendly witness, who wished to 
assist one of the parties, to escape examination altogether, and to 
refuse to give his evidence ; an evil so great that, when weighed 
even against the chance of occasionally assisting to convict a guilty 
man, it would certainly far overbear, as a question of public policy, 
the danger, if it is to be treated as a danger, of assisting to convict 
a guilty man occasionally out of his own mouth. Perhaps our law 
has gone even too far in that. direction ; and, without at all im- 
pugning the policy of the law, there certainly must be a Urger 
policy, which requires a person to answer, where the judge thinks 
he is not bona fide objecting with a view of claiming privilege to 
protect himself, but to prevent other parties getting that testimony 
which is necessary for the purposes of justice. Now, even as 
regards judges who entertain the contrary opinion, it is quite plain 
that they make the exception of mala fides. I have only to refer, for 
that, to the statement of Pollock, C. B., in the case oi Adams v. 
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Lloyd, where, having stated the rule in favor of protection on a 
witness's own oath, he says this : " The only exception I would 
make would be this: if the circumstances disclosed made the judge 
perfectly certain that the witness was trifling with the court, and 
availing himself of a rule of law in which in fact there was no 
good ground, then I think it is the duty of the judge to insist on 
his answering." So that even those judges who hold to the other 
rule make that exception. That being so, the second question we 
have to consider is, whether it does appear to the court in this case 
that there is any reasonable fear of the questions, when answered, 
tending to convict the witness of a criminal oiFence, or tending to 
criminate him in any way. When the court has to decide that 
point, it must consider what the nature of the case is, and what 
the witness has said. When you look at these questions, and what 
he has refused to answer, the conviction, I think, must force itself 
upon the mind of any one that the witness refused to answer be- 
cause he did not want to give the information, and that he was 
trifling with the court. The kind of questions which he refused to 
answer seemed to me to lead to that conclusion. But it is sug- 
gested that, though the witness did not say so, and though there 
was no evidence before the court, there was a real danger of his 
being indicted, together with his brother, for what would be, no 
doubt, a conspiracy if proved, that is, a deliberate combining with 
his brother to cheat the brother's creditors by withdrawing from 
them a portion of the brother's property. That, no doubt, would 
be an indictable offence, but we must see whether there is any 
indication of anything of the kind. In the first place, all that is 
alleged against the witness is, that he is the trustee of a voluntary 
settlement, and that in that capacity certain stocks, &c., were trans- 
ferred to him. Then he is asked whether he is the trustee, what 
stocks, &c., were transferred to him, and what has become of them. 
There is not anywhere any suggestion in the proceedings in bank- 
ruptcy that there was anything like conspiracy between himself 
and his brother. There is produced a document, not issued by any 
of the parties in the bankruptcy, but by some creditors of the 
brother, who have filed a statement of claim, in which the same 
facts are alleged, but it is there also alleged that the transfer was 
made to this witness, and as he well knew by the bankrupt, with 
the view to defraud his creditors. But even that allegation does 
not make a charge of conspiracy ; it is only made to defeat the 
Vol. XXXI.— 4 
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operation of the settlement as against the creditors, who were the 
plaintiffs in that action. I do not think for a moment that the 
witness is under any bona fide belief that any such charge of con- 
spiracy will be made, or that he had any idea of such a charge ; in 
fact, I think the notion of an indictment for such a conspiracy 
could only present itself to the mind of some one who was very 
familiar indeed with the law of conspiracy. The real position of 
matters appears to me to be, that the witness did not wish to afford 
any assistance to the creditors in obtaining possession of the property 
of the bankrupt which had been kept from them. I think that 
was the real prevailing motive with him, and not any real fear of 
criminal proceedings. That being so, I think he ought to answer 
the questions, subject, however, to this observation, that he will be 
entitled to object to any particular question which obviously has a 
tendency to criminate him, or which, in the opinion of the pre- 
siding judge, would tend to criminate him in regard to any matter, 
or may be reasonably held to criminate him ; that is to say, we do 
not intend to decide that he must answer every question that he 
has been asked, but that he must answer the questions subject 
to objecting to particular questions, on a reasonable ground that 
that particular question, or those particular questions, might crim- 
inate him, or might tend to criminate him. 

Cotton, L. J. — I am of the same opinion, and on the same 
grounds. There is but little for me to add. As I understand, 
Mr. Horton Smith's contention was this, that a witness, on being 
called, may, at the very first question which is asked him, at once 
put down his foot and say, " I refuse to answer that question, be- 
cause it may tend to criminate me," although there is nothing stated 
by him, and no facts appear in the case which would render that 
even possible. In my opinion that would lead to the most mon- 
strous conclusion. I will say no more than that I think the rule 
is correctly stated in the case of Reg. v. Boyea, and that to that 
decision, and the rule there laid down I adhere. As regards the other 
point, whether the witness in this particular case can protect him- 
self effectually, I think we have got the rule laid down by James, 
L. J., in the case of Ex parte Soholefield, Me Firth; that is to 
say, that the judge must satisfy himself and decide whether the 
objection is a genuine one. Looking at the way in which this wit- 
ness claims his privilege, I am satisfied, as the registrar seems 
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clearly to have been, that it was not a genuine objection on the 
ground that it would tend to criminate him. To every question that 
was asked him, even such a question as this, " Have you ever been 
at Mr. James's office in Fleet street in your life ?" his answer was, 
" I object to answer that, on the ground that it may tend to crimi- 
nate me." Now I cannot think that that was a genuine objection 
on the ground stated, but that there was some other reason for the 
witness putting his foot down at once and saying, " You will get 
nothing out of me." I think, therefore, the order was right. Of 
course this will not decide that, if he does refuse to answer any 
question as to which there is a reasonable probability that the 
answer would tend to criminate him, he is bound to answer that. 
The court will consider any such objection taken by him when, and 
if it is taken. 

LiNDLBY, L. J. — I am of the same opinion. The order ap- 
pealed from was made by the chief judge in bankruptcy, and it 
was, in substance, that this gentleman should submit to an exami- 
nation at his own expense, and should answer all lawful questions 
that might be put to him. That order, of course, must be qualified. 
The reason it was made was that he declined to answer anything at 
all. Now let us consider that. The eflFect of the examination 
satisfies me that his objection was not taken bona fide for his own 
protection at all. He did not, in fact, know of this claim ; the 
claim had not then come to his knowledge. But, apart from that, 
the tone of his answers satisfies me that he was not considering his 
own protection, but that he was considering how he could prevent 
those interested in upsetting this settlement from succeeding in that 
object. That was what was passing through his mind, and not any 
danger of a criminal proceeding. Twenty years ago this question 
as to how far the oath of a witness was conclusive was settled by 
the Court of Queen's Bench in Heg. v. Boyes, and that decision 
has never been disturbed since. There were, as to that, differ- 
ences of opinion before, but to the rule so laid down then, which I 
have never heard questioned since, we are all disposed to adhere. 
I have always thought that the rule as laid down there was per- 
fectly well settled, and it is not for us now to disturb it. Then, as 
to what is to be done in the future ; of course, I do not mean to 
say there may not be some indictment for conspiracy against 
this gentleman. I do not know whether there will or will not, and 
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I do not know whether he is open to it or not ; possibly he is. I 
can well understand that some ingenious gentleman like Mr. Mon- 
tagu' Williams might suggest how an indictment for conspiracy 
might be framed against him. That is possible enough. If, when 
further questions are put to him, he declines to answer, and the 
judge or presiding registrar is of opinion that he is declining to 
answer bona fide for his own protection, and there is any appreci- 
able danger to him, the witness will be entitled to the benefit of 
silence ; otherwise he will have to answer the questions put to him. 
This appeal must therefore be dismissed with costs. 



At the commencement of the present 
century, the Criminal Code of England 
was, perhaps, the most severe in Europe. 
To-day it is probably the most humane. 
The history of English criminal law, of 
its growth and development, of the pro- 
tection it accorded or failed to accord to 
persons accused of crime, is full of inter- 
est and exceedingly instructive. It is 
sufficiently startling to find that an act of 
Elizabeth made picking a pocket a capital 
offence, but our surprise is surpassed 
when we find that an act was passed as 
late as the reign of William III., which 
affixed the same penalty to shoplifting, 
although the article did not exceed the 
value of five shillings. And the opposi- 
tion that Sir Samuel Romillt and Sir 
James Mackintosh had to contend with 
in their efforts to mitigate the severity 
of the penal code, in the first quarter of 
the present century, makes strange read- 
ing for us of to-day. We exclaim 
against the superstitious barbarity of 
ancient times, which demanded that a 
person accused of crime should demon- 
strate his innocence in a trial by oi-deal, 
and pity the ancient Greeks, as we read 
in the Antigone of Sophocles, how a per- 
son suspected by Creon of a misde- 
meanor, declared himself ready " to 
handle hot iron and to walk over fire " 
to prove his innocence. At the same 
time, we forget that it was not until 1818 
that trial by "wager of battle" was 
abolished in England. And it was not 
until 1836 that prisoners accused of 



crime were allowed by the laws of Eng- 
land to have counsel to defend them. 
Not only was counsel denied to the ac- 
cused, but for a long time a person ac- 
cused of a capital crime was not suffered 
to exculpate himself by the testimony 
of any witnesses. Queen Man', how- 
ever, when she appointed Sir Eichakd 
Morgan to be Chief Justice of the Com- 
mon Pleas, informed liim, " that notwith- 
standing the old error, which did not 
admit any witness to speak, or any other 
matter to be heard, in favor of the ad- 
versaiy, her majesty being party, her 
highness' pleasure was, that whatsoever 
should be bronglit in favor of the subject 
should be admitted to be heard :" Hol- 
lingsh. 1112; St. Tr. I. 72; 4 Black- 
stone's Com. 359. A glance at the past 
satisfies us that English criminal law, 
in times not long past, was unnecessarily 
severe and inhuman. It certainly did 
not err in favor of the accused. It is 
possible, however, that in more recent 
years the tendency has been to favor the 
accused at the expense of justice. 

But one of the most important prin- 
ciples adopted in the interests of justice 
and humanity is that which requires that 
the proceeding to establish guilt shall not 
be inquisitorial. "A peculiar excel- 
lence of the common law system of trial 
over that which has prevailed in other 
civilized countries, consists in the fact 
that the accused is never compelled to 
give evidence against himself. Much aa 
there was in that system that was heartless 
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and cruel, it recognised fully the danger- 
ous and utterly untrustworthy character 
of extorted confessions, and was never 
subject to the reproach that it gave judg- 
ment upon them :" Cooley's Const. Lim. 
384. That an accused person cannot be 
compelled at common law to give evidence 
tending to criminate himself is so well es- 
tablished that any citation of the authori- 
ties seems superfluous. Nevertheless, 
reference may be had to the following : 
Low V. Mitchell, 18 Me. 372 ; State v. 
Bltansky, 3 Minn. 246, 2.58 ; Simmms 
T. Holster, 13 Id. 249 ; Head's Case, 44 
Miss. 731 ; State v. Sneed, 84 N. C. 822 ; 
Commonwealth V, Nichols, 114 Mass. 286 ; 
Barnes v. State, 19 Conn. 404 ; Grannis 
V. Brandon, 5 Bay 272 ; Hall v. State, 
40 Ala: 698 ; Calhoun v. Thxmpsm, 56 
Id. 166 ; Clark v. Reese, 3.'> Cal. 89 ; 
Ex parte Rome, 7 Id. 184 ; Cossart v. 
State, 14 Ark. 539 ; Bellinger v. People, 
8 Wend. 596 ; People v. Backley, 24 
N. Y. 83 ; Pkenix v. Dupy, 53 How. 
Pr. 158; Cullen v. Commonwealth, 24 
Gratt. 624 ; Jennings v. Prentice, 39 
Mich. 421. 

The principal case considers the ques- 
tion whether a witness is the sole judge 
whether a question put to him may tend 
to criminate him. The English cases 
are examined in the opinions pronounced, 
and it is announced that while the 
question raised has been alluded to in 
several cases, there have only been two 
express decisions thereon. The first was 
in Regina v. Boyes, 1 B. & S. 311, de- 
cided as late as 1861. The second was 
in Ex parte Schqfield, L. R., 6 Ch. Div. 
230, decided in 1877. Previous to these 
decisions, it seems there had been merely 
dicta expressed on both sides of the 
question. To these two express deci- 
sions there is now added that announced 
in the principal case, all three agreeing 
that the court must determine from the 
nature of the case and the character of 
the question whether an answer to it 
might be such as to criminate the wit- 
ness. 



It is curious to notice that while there 
was no express decision on this question 
in England until 1861, there were 
several decisions in the courts of this 
country, announced at a much earlier 
day, and of the same tenor as that an- 
nounced in the principal case. But 
these cases seem to have been overlooked 
by the English courts in their considera- 
tion of the subject. The matter came 
up in this country in 1807 in the famous 
trial of Aaron Burr, for treason, in the 
Circuit Court of the United States, at 
Richmond. Mr. Chief Justice Mar- 
shall presided. Several days were con- 
sumed in the argument of the question 
by distinguished counsel. The chief jus- 
tice took time to deliberate, and an- 
nounced that the court must determine 
in the first instance whether the question 
was of such a nature that an answer 
conld criminate the witness. That if the 
court saw that the question was of such 
a description that an answer to it might 
or might not criminate the witness, ac- 
cording to the purport of the answer, 
that in such case it then rested with the 
witness, who alone could tell what his 
answer would be, to answer the question 
or not. " If in such a case he say, upon 
his oath, that his answer would criminate 
himself, the court can demand no other 
testimony of the fact. If the declara- 
tion be untrue, it is in conscience and in 
law as much a perjury as if he had de- 
clared any other untruth upon his oath ; 
as it is one of those cases in which the 
rule of law must be abandoned, or the 
oath of the witness be received :" 4 
Causes C616bres 253; Burr's Trial; s. 
c, 1 Rob. 215. 

In People v. Mather, 4 Wend. 229, 
254 (1830), this subject was carefully 
considered in the Supreme Court of New 
York, Mr. Justice Makcy pronouncing 
the opinion. The conclusion reached was 
thus expressed : " Where he claims to be 
excused from answering because his an- 
swer will have a tendency to implicate 
him in a crime or misdemeanor, or will 
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expose nim to a penalty or forfeiture, 
then the court are to determine whether 
the answer he may give to the question 
can criminate him directly or indirectly, 
by furnishing direct evidence of his guilt, 
or by establishing one of many facts, 
which together may constitute a chain of 
testimony sufficient to warrant his con- 
viction, but which one fact of itself could 
not produce such result ; and - if they 
think the answer may in any way crimi- 
nate him, they must allow his privilege, 
without exacting from him to explain 
how he would be criminated by the answer 
■vrhich the truth may oblige him to give. 
If the witness was obliged to show how 
the effect is produced, the protections 
would at once be annihilated. The 
means which he would be in that case 
compelled to use to obtain protection, 
would involve the surrender of the very 
object for the security of which the 
protection was sought." And to the 
same effect is Curtis v. Knox, 2 Denio 
341, 342 (1845). 

So the Supreme Court of New Hamp- 
shire in Janvrin v. Scammon, 9 Foster 
290 (1834), declared : " Whether the 
answer may tend to criminate or expose 
the witness, is a point which the court 
will determine under all the circum- 
stances of the case ; but without requir- 
ing him fully to explain how he might 
be criminated by the answer, which the 
truth would oblige him to give ; for if 
he were obliged to show how the effect 
would be produced, the protection which 
the rule is designed to afford would be 
destroyed." And in 1854, in Rickman 
V. State, 2 Greene 532, the Supreme 
Court of Iowa followed the rule an- 
nounced in Burr's Case, supra, and held 
that while the witness was the sole judge 
when it appeared from the very nature 
of the question that any answer might 
criminate him, yet it would be otherwise 
in cases where this did not appear from 
the nature of the question. 

The Supreme Court of South Carolina 
has sometimes been supposed to have laid 
down a contrary rule in State v, Ed- 



wards, 2 Nott & McCord 13 (1819), 
where it is declai-ed that the witness and 
not the com-t determines the matter, and 
it is said : " It is utterly impossible that 
the court can decide without possessing 
a full and complete knowledge of all the 
facts which it may be important for the 
witness to conceal ; therefore something 
must necessarily be left to the witness ; 
and we have the same security for a 
knowledge of the fact that he may be 
implicated by the answer, that we have 
for the knowledge of any other fact." 
It is to be observed, however, that the 
language used is entirely consistent with 
the rule laid down in Burr's Case, pro- 
vided the question asked was such that 
the court could see from it that an an- 
swer might implicate the witness. And 
as we read the case, the court seems to 
have been satisfied that the answer might 
criminate the witness, or lead up to a 
question that would directly do so. 
It is, moreover, to be observed that the 
same court in Poole v. Perritt, 1 Spear 
128 (1842), while recognising the au- 
thority of State V. Edivards, supra, at 
the same time recognised the author- 
ity of the rule announced in Burr's 
Case. As we read the cases they are 
consistent with Burr's Case, 

But Warner v. Lucas, 10 Ohio 336 
(1840), is no doubt to be recognised as 
holding that the witness himself is sole 
judge whether a question will crimina'e 
him, and that the court has no authority 
in the matter. It cannot be reconciled 
with the nile in Burr's Case. And it 
may be that Chamberlain v. Willson, 12 
Vt. 492, 493 (1840), is to be understood 
in the same way, although that is not so 
clear. However this may be, we take 
it that it is evident that the weight of 
authority in this country is clearly in 
support of the doctrine announced in the 
principal case. 

While a witness is not bound to answer 
a question criminating himself, yet a 
question may be properly put to a wit- 
ness the answer to which may criminate 
him, for it is his privilege to answer or 
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to refuse to answer. And he may con- 
sequently waive his privilege if he thinks 
proper : People v. Arnold, 40 Mich. 710; 
United States v. Craig, 4 Wash. C. C. 
732 ; Vaughn v. Perrine, 3 N. J. Law 
728 ; Fries v. Brugler, 12 Id. 79 ; 
Chamberlain v. Willson, 12 Vt. 439 ; 
Treat v. Browning, 4 Conn. 408 ; South- 
ard V. Rexford, 6 Cowen 259 ; New- 
comb V. State, 37 Miss. 383 ; Low v. 
Mitchell, 18 Me. 372 ; State v. Bilanshj, 
3 Minn. 246, 2.58 ; Simmons v. Holster, 
13 Id. 249. 

It is the privilege of the witness 
alone to decline to answer. The party 
against whom he is called cannot object 
to his giving evidence to criminate him- 
self: Commonwealth v. Shaw, 4 Cush. 
594 ; Clark v. Reese, Sfi Cal. 89 ; State 
V. Foster, 23 N. H. 348 ; Newcomb's 
Case, supra ; Coburn v. Odell, 30 N. H. 
540; Baines v. Dennett, 11 Id. 180; 
MaCarty v. Bond, 9 La. 351 ; Regina 
v. Kinglake, 1 1 Cox 499. 

Neither is it the privilege of counsel to 
interpose the objection : Thomas v, New- 
ton, M. & M. 48 n., per Ld. Tenteb- 
DEN ; Regina v. Adey, 1 M. & R. 94 ; 
State V. Wentworth, 65 Me. 234. 

If the witness is aware of his right to 
decline to answer, having been informed 
ihereof, yet chooses to waive his privilege 
and answer, he thereby surrenders his 
right to object to answering any further 
questions in relation to that transaction, 
but is bound to answer all questions 
relative thereto. " By the common 
law," said Mr. Chief Justice Grav, of 
Massachusetts, " a witness cannot be 
obliged to criminate himself, and may 
therefore refuse to testify to any facts 
which will tend to prove him guilty of a 
crime. But his refusal must be made at 
the beginning of his examination upon 
the issue whether a crime has been com- 
mitted by him. If he answer any ques- 
tions upon that subject, he cannot after- 
wards interpose his privilege, but is 
liable to be fully examined and cross- 
examined upon the matter:" Foster v. 



Pierce, 11 Cush. 437 ; Commonwealth v. 
Pi ice, 10 Gray 472 ; Commonwealth 
V. Nichols, 114 Mass. 286. See also 
Brown v. Brown, 5 Mass. 320 ; State v. 
Foster, 3 Foster 354 ; State v. K — , 4 
N. H. 562; Low V. Mitchell, 18 Me. 
372: Commonwealth v. Pratt, 126 Mass. 
462 ; Mattocks v. Owen, 5 Vt. 47 ; 
Chamberlain v. Willson, 12 Id. 491 ; 
Dixon V. Vale, 1 Car. & P. 278 ; Fast 
V. Chapman, 2 Id. 570; Dandridge v. 
Corden, 3 Id. 11. But the witness can- 
not be held to have waived his privilege 
if he was unaware that he possessed the 
privilege of declining to answer : Cullen 
V. Commonwealth, 24 Gratt 624. If, how- 
ever, his testimony has been given with 
a knowledge of the privilege, but with- 
out fully understanding it, it then be- 
comes discretionary with the trial judge 
to allow the witness to claim his privi- 
lege and strike out the evidence : Maijo 
v. Mayo, 119 Mass. 290. The fact that 
the witness has waived his privilege as 
to one criminal act constitutes no waiver 
as to another criminal act not connected 
therewith : Low v. Mitchell, supra. 

A witness cannot be excused from 
answering a question criminating him- 
self when a criminal prosecution for the' 
imputed offence is barred by the Statute 
of Limitations : Calhoun v. Thompson, 
56 Ala. 166 ; United States v. Smith, 4 
Day 126 ; Roberts v. Allatt, M. & M. 
192, per Ld. Tentekden ; Parkhur/st 
V. Lowten, 1 Mer. 400, per Ld. Eldost ; 
Williams v. Farrington, 2 Cox Ch. 202 ; 
Davis V. Reid, 5 Sim. 443. Neither 
can he claim the privilege when he has 
been pardoned : Regina v. Boyes, 1 
Best & S. 309, 327. But it has been 
said that the witness is entitled to insist 
on the privilege of not answering when 
the answer would subject not merely the 
witness but even the husband or the 
wife of the witness to a criminal prose- 
cution : Cartwright v. Green, 8 Vesey 
406 ; Regina v. All Saints, 6 M. & S. 
200; 2 Taylor's Ev. 1453. 

It is a well-known fact that by ex- 
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press provision in the Constitution of the 
United States, and in the Constitutions 
of the several states, with hardly an ex- 
ception, this right to be protected against 
giving self-criminating evidence has been 
secured beyond the power of legislative 
or judicial infringement. But statutes 
have been adopted in some of the states 
providing that the testimony given by a 
witness on the trial of another cannot be 
used against such witness in a criminal 
prosecution for the offence concerning 
which he testifies, and providing for his 
giving testimony on such trial against 
such third party, subject to this pro- 
tection. And in this connection it has 
been held that the constitutional pro- 
visions above noted are designed for the 
protection of the witness against convic- 
tion for a criminal offence, and not as 
an immunity for crime, and that to the 
extent tliat such statutes afford him pro- 
tection against such conviction they are 
no invasion of his right to be exempt 
from self-accusation : Cossart v. State, 
14 Ark. 539 ; State v. Quarks, 13 Id. 
307 ; Ex parte Rowe, 7 Cal. 184. 

It is to be noted, however, that the 
constitutional provision that ' ' no ac- 
cused shall be compelled to give evidence 
against himself in any criminal case" is, 
in general, a protection to the witness 
either on his own or on another's trial : 
Cullen V. Commonwealth, 24 Gratt. 624 ; 
Emery's Case, 107 Mass. 172 ; People 
V. Kelli/, 24 N. Y. 74. 

It is famihar to all that in some of the 
states statutes have been passed which 
give to an accused person the right to 
testify in his own behalf. " These stat- 
utes, however, cannot be so construed as 
to authorize compulsoi-y process against 
an accused to compel him to disclose 
more than he chooses ; they do not 
so far change the old system as to 
establish an inquisitorial process for ob- 
taining evidence ; they conifer a privilege 
which the defendant may use at his 
option. If he docs not choose to avail 
himself of it unfavorable inferences are 



not to be drawn to his prejudice from 
that circumstance ; and if he does tes- 
tify, he is at liberty to stop at any point 
he chooses, and it must be left to the 
jury to give a statement, which he de- 
clines to make a full one, such weight as, 
under the circumstances, they think it 
entitled to ; otherwise the statute must 
have set aside and overruled the consti- 
tutional maxim which protects an accused 
party against being compelled to testify 
against himself, and the statutory privi- 
lege becomes a snare and a danger : 
Cooley's Const. Lim. (4th ed.) *317, 
and cases there cited. It is to be ob- 
served, however, that it has been held 
that where a defendant in a criminal case 
at his own request becomes a witness, 
he thereby waives his constitutional 
privilege and subjects himself to the 
peril of cross-examination as to all 
matters pertinent to the issue. " He 
cannot have the privilege of self-exoner- 
ative testimony without incurring the 
dangers incident to discreditive or crimi- 
native cross-interrogation :" State v. 
Wentworth, 65 Me. 240 ; State v. Ober, 
52 N. H. 459 ; Commonwealth v. Bonner, 
97 Mass. 587 ; Commonwealth v. Mor- 
gan, 107 Id. 199 ; Commonwealth v. 
Mullen, 97 Id. 545 ; Connors v. People, 
50 N. Y. 240 ; People v. Casey, 72 Id. 
393; People y. Grcen/!e?d, 23 Hun 471. 
It is held that a party offering himself 
as a witness in his own behalf, and re- 
fusing to answer upon the ground that 
his answer might have a tendency to 
criminate himself stands differently from 
a third person brought into court to tes- 
tify in a case in which he has no interest, 
and that his refusal to answer in such 
case is competent evidence against him : 
Andrews v. Frye, 104 Mass. 234; C<ym- 
monwealth v. Nichols, 114 Id. 287 ; 
Norfolk V. Gaylord, 28 Conn. 309. 

The length of this note precludes us 
from considering at length the interest- 
ing question whether the courts can order 
a person accused of crime to make pro- 
fert of his person. Would tliis be, in 
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effect, compelling the witness to give 
evidence against himself, and therefore a 
violation of his constitutional rights ? 
The authorities are in conflict on this 
subject. The courts of North Carolina, 
Nevada and Texas have recognised the 
right of the court to compel the accused 
to make profert of his person : Garret's 
Case, 71 N. C. 8.5 ; State v. Ah Chuey, 
14 Nev. 79 ; Walker v. State, 7 Tex. 
Ct. of App. 245, 265. While in Georgia, 
New York and Tennessee a different 
conclusion has been reached : Blackwell 
V. State (Sup. Ct. of Ga.) ; 3 Crim. 
Law Mag. 394 ; Dai/ v. Stale, 63 Ga. 
667 ; People v. McCoy, 45 How. Pr. 
216; Stokes v. State, 5 Baxter 619; 
s. c. 30 Am. Rep. 72. And see 15 
Cent. L. J. 2, where these cases have 
been considered in detail by the writer 
of this note. 

In Myers v. State, 8 Tex. Court of 
App. 321, the court considers it ques- 
tionable whether a recusant witness can 
he put in solitary confinement on bread 
and water until he answers. The gen- 
eral rule in commitments for contempt, 
when the imprisonment is intended 
merely as a punishment for the oflt'encc, 
is that the commitment should specify 
some definite time during which the im- 
prisonment is to continue. But it is 
well settled that where a witness refuses 
to answer a lawful question he may be 
imprisoned until he docs answer, and 
his imprisonment need not be limited to 
a given number of days : Ex parte Rien- 
shaiv, 6 Mo. App. 474. And see Goff 
V. Case, 3 Mau. & Sel. 203. 

We conclude this note with the follow- 
ing from the opinion of the Supreme 
Court of Illinois in Sprague v. Craig, 
51 111. 292: "When a witness obsti- 
nately refuses to testify, and is contu- 
macious after imprisonment, we can 
perceive no means of relief to the party 
who desires his testimony, unless it be 
by an action against the witness to re- 
cover for the consequential injury he has 
thns inflicted upon the party. It is not 
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required that the court shall continue the 
cause from day to day for days, weeks, 
and, it may be, for months, until an 
obstinate witness shall yield to the re- 
quirements of the law, and shall dis- 
charge a plain duty and enable justice to 
be done between litigants. It is the 
duty of the court, in such cases, to fine 
and imprison a witness who perversely 
refuses to testify, until he yields obedi- 
ence to the law, but the extent of the 
fine or imprisonment is a matter col- 
lateral to, and does not concern the par- 
ties litigant, only so far as it may 
incidentally affect their rights by com- 
pelling the witness to testify." 

Since the above note was prepared 
the writer has had the opportunity of 
reading the very interesting and able 
opinion of Mr. Surrogate Calvin, of 
New York, in Youngs v. Youngs, de- 
cided in March 1882, and repo]-ted in 5 
Redf. 505, and which has just come to 
hand. In that case the very question 
arose which the court had to consider in 
the principal case, and the English 
authorities were fiilly examined. The 
conclusion reached was similar to that in 
the principal case. We may be par- 
doned for quoting as follows from that 
opinion: "I have been able to find no 
reported case in which this privilege of 
refusing to answer on account of pos- 
sible peril has been successfully invoked, 
where the nature of the question did 
not, under the particular circumstances, 
apparent at the time, immediately sug- 
gest the reasonableness of the claim and 
the injustice of denying it. * * * It 
seems to me that, in this matter, there 
are two extremes, which ought equally 
to be avoided : First. That of requiring 
from a witness, who has honestly claimed 
the privilege, any explanation whatever 
of his reason for refusing to answer, if 
the court can see how such answer may 
fairly and reasonably tend to criminate 
him. Second. That of permitting a 
witness to interpose the shield of appre- 
hended peril as a protection against 
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every question which he is disinclined to presume to suggest any general rule 

answer, although there may be nothing governing this subject, and doubt, in- 

in the circumstances of the case which in deed, whether any definite and precise 

the least suggests that such answers rule can be prescribed." The witness 

would be fraught with danger. The in this case was compelled to answer, 
latter extreme is quite as dangerous to Henry Wadb Rogebs. 

public policy as the former. I shall not 
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One partner has no authority to execute a general assignment of all the property 
of a firm for the benefit of all its creditors, without the assent, expressed or implied, 
of his co-partner, unless such co-partner be absent so that he cannot be consulted, 
or is incapable from some cause of expressing either assent or dissent ; and such an 
assignment being executed without authority is absolutely void. 

The fact that under such an assignment a fair and equitable proportion of the 
assets will be given to an attaching creditor, and that the partner not joining in the 
deed does not complain affords no ground for denying such creditor the rights of 
priority which he has acquired under his attaehment. 

This action at law was brought by plaintiff against Pierpont & 
Tuttle, and an attachment was issued thereon on the ground of the 
non-residence of defendants, which was levied upon certain land. 
Service was had by publication and judgment rendered for plaintiff. 
After judgment Chandler intervened by petition, showing that 
defendants bad no interest in the land attached, which bad been, 
before the attachment, conveyed to him. Upon this petition of 
intervention a trial was had upon the issues involving the inter- 
vener's interest in and title to the land. No questions except such 
as pertain to these issues are in the case. The cause upon the 
intervener's petition was tried by the court without a jury, and a 
judgment rendered for the intervener's discharging the attachment 
levied upon the land. Plaintiff appealed. 

The opinion of the court was delivered by 

Beck, J. — The evidence shows that defendants, Pierpont & 
Tuttle, were partners, doing business in Illinois, and that prior to 
the attachment of the land in question, Tuttle executed an assign- 
ment of all the property of the firm to the intervener. Chandler, for 



